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HIS HONOUR:

Son Van Nguyen, your counsel Mr  Papas entered pleas o f guilty to  four

summary matters that were uplifted from the Magistrates' Court, namely

charges of false declarations under s.11 o f the Statutory Declarations Act. A

false o r  misleading statement i n  the  course o f  obtaining a n  Australian

passport under & W( I  )(a) o f  the Passports Act. A  false o r  misleading

statement in  connection with entry into Australia o f  a  non-citizen under

s.234(1 )(b) o f  the Migration Act, and a  false o r  misleading statement in

connection with a  visa permitting a  non-citizen to remain in Australia under

s.234(1 )(3) of the Migration Act.

2 Y o u  pleaded guilty before me to  one charge o f conspiracy to commit an

offence of importing a marketable quantity of a border control drug, and one

charge of attempt to possess a marketable quantity of an unlawfully imported

border controlled drug. The drug in each case was the drug, heroin.

3 T h e  details of your offending are set out in the summaries of the prosecution

openings which are Exhibit I  and Exhibit 3 on the plea, and I attach those

exhibits to  the court files. I  d o  not now intend to  recite the facts, the

prosecution summaries are accepted by the defence and they are the factual

basis upon which I shall sentence. An y  reader of these reasons can refer to

the files to place the sentences in their factual context.

4 P r o s e c u t i o n  submissions.

5 T h e  net total weight of the heroin imported and attempted to possess was

474.3 grams, which i s 237 times the minimum marketable quantity. T h e

average purity of the heroin was 78.4 per cent.

6 I n  respect to your plea of guilty on Charge 1, the prosecutor accepted that that

was an early plea. However, in relation to Charge 2 it was submitted the entry

of the plea was a late plea. You pleaded guilty to the summary offences just
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after being charged. Counsel for the prosecution, Ms McLeod addressed me

on the various matters set out in s.16A(2) of the Crimes Act and I have taken

into account her submissions in relation to these matters.

7 S h e  also submitted that general deterrence plays a n important role in

sentencing people who commit these crimes. She submitted:

8 1 )  That you were the organiser of this importation. You recruited your sister-

in-law, Cuc Nguyen who in turn, a t  your instructions recruited Phuong

Nguyen. It  is put that you are the organiser of the importations.

9 2 )  That there is no material before me upon which I could take into account

the fact that you might be deported.

10 3 )  That this was serious offending.

11 4 )  Tha t  the prospect of deportation could weigh upon you whilst you are

incarcerated, and in that respect I could take it into account. S he  made a

similar submission in relation to the matter I  take into account under

s.16A(2)(h) under that sub-section I  would have  t o  find exceptional

circumstance to take that into account. M r  Papas did not submit there were

exceptional circumstances but Ms  McLeod conceded, I  could take into

account the effect that your separation from your family would have upon you

whilst you are in gaol.

12 5 )  I n  relation to your lack of relevant prior convictions she submitted that it

had limited value in drug matters.

13 6 )  I n  relation to the migration offences, Ms McLeod submitted that they

occurred over a seven year period. You had multiple identities, you gained an

Australian passport and travelled on it in a false name, and your fraudulently

altered a Cambodian passport. These deceptions enabled you to remain in

Australia. S h e  submitted that this offending did not relate to the drug
offences.
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14 7 )  She said that looking at the matter as a whole, the head sentence should

be between seven to nine years with a non-parole period of between five to

six and a half years. She  submitted that in relation to the migration offences

that a term of imprisonment of six months would be appropriate, and she had

included this figure in the range that she submitted.

15 D e f e n c e  submissions.

16 M r  Papas submitted:

17 1 )  That you had pleaded guilty and that there was a large utilitarian benefit to

the community. Although, in relation to Charge 2 the plea was entered after

negotiations a t  a  late stage, he  submitted that both pleas indicate your

acceptance of responsibility for these crimes and some remorse. H e  made

similar submissions in relation to the summary matters. I  accept his analysis

of the effective of your plea of guilty and have discounted appropriately.

18 2 )  You have no prior convictions. This submission is somewhat complicated

by the summary matters. I n  sentencing you for them you certainly have no

prior convictions. However, although you pleaded guilty to them after you

pleaded guilty before me to the drug matters, the summary matters were then

uplifted and, as it turns out they do in fact constitute prior convictions in

respect of the drug matters.

19 3 )  Mr  Papas accepted that you will be sentenced to a term of imprisonment

however, he submitted that the prosecution range was too high.

20 4 )  Deportation. D ur ing the course of  the various days of  the pleas,

investigations were made into whether you would be deported. O n  the final

day of the plea, a statement from Sean James Stewart, a senior investigator

of the Department of  Immigration and Citizenship was tendered. T h a t

statement set out the various possibilities that could occur in respect to a

deportation.
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21 Y o u  are currently lawfully in Australia as a  holder of a  sub-class BS801

spouse visa granted on 25 September 2008. Paragraphs 9, 10, 11, 14, 15,

18, 21, 22 and 23 of Mr Stewart's statement set out the various ways in which

the department could consider deporting you.

22 A f t e r  a consideration of the cases of Burak Guden v R [2010] VSCA 196 and

DPP v. Onua Yildirim [2011] VSCA 219, Mr Papas conceded that I could not

be satisfied on the evidence before me that you might be deported without

speculating upon that topic. I  refer particularly to Paragraph 27 of Yildirim and

come to the conclusion that it indeed would be speculative to conclude that

you will be possibly deported, therefore I do not take this into account except

in the manner in which the prosecutor has submitted I should.

23 I f  after I sentence you, as I suggested to Mr Papas, a  decision is made to

deport you, that may well constitute new facts and circumstances in relation to

any appeal to the Court of Appeal.

24 5 )  Personal circumstances. M r  Papas said that you arrived in Australia on

15 August 1988, however you had a false identity. When asked by me as to

your identity, he said he had no instructions to admit who you really are. The

prosecution submitted that they were also unsure as to your actual identity.

25 M r  Papas told me that you live at 10 Sugarloaf Drive in Macleod with your

wife, you have been with her since the year 2000. You have a son, Kelvin

who is now aged eight. Your wife has two children from a previous marriage

or relationship. I  heard from the partner of one of her children, San Nguyen

who is a hairdresser. H e  is 23 and he gave evidence of your background and

your family's background in Australia, and said that to his observation you are

a good partner to your wife and the family expect that upon release, if

possible, you would come home and live with them.

26 M r  Papas said that you began to work in Melbourne as a process worker, you

then became involved in the family business of hairdressing. Tha t  business
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was sold. Y o u  became a  process worker again and then a  professional

gambler. There was no satisfactory material put before me as to how or why

you became involved in this offending.

27 Sentencing considerations.

28 I  have considered the matters under s.16A(2) o f the Sentencing Act. I  am

satisfied under s.17A of the Act that I have considered all other available

sentences, and am satisfied that the appropriate sentence to be passed here

is that of imprisonment, because of the serious nature of the offending.

29 I  have taken into account your plea o f  guilty, your lack o f relevant prior

convictions, the effect your concern about whether you will be deported will

have upon you whilst you are in gaol, and the effect of you worrying about

your family, also whilst you are in gaol.

30 I  have considered the principles of totality and proportionality. I n  sentencing

for drug cases, in my view general deterrence has a very significant role to

play. A s  I have said, I have very little information as to how you became

involved in this matter but this could be categorised as substantial offending.

31 I n  relation to what I have termed the migration matters, that is the summary

matters, they cause me concern. I t  is still unknown as to who you are and you

have made repeated efforts to deceive the authorities about your real identity

so that you could remain in Australia.

32 I n  your case I consider that specific deterrence also has a role to play. I

accept that by your pleas o f  guilty this i s  an indication b y  you o f  your

acceptance of responsibility, and also show some remorse on your part. Bu t

your reluctance to provide instructions as to where you have come from and

who you are suggest to me that your remorse is possibly not 100 per cent.

33 I  have taken into account your personal circumstances, I have considered the

issue o f parity with your co-offenders. I t  is not disputed that you were the
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organiser of this importation. I  have looked at the sentencing remarks in

respect of your co-accused. In  relation to Phuong Nguyen the court accepted

that in addition to her cooperation with authorities, she had good prospects of
rehabilitation.

34 I t  was accepted by the court that her offending had arisen out of her gambling

addiction. There  was also psychological evidence in respect of depression

and the effect it would have upon Phuong in custody. T h e  sentence was

moderated accordingly.

35 I t  was also accepted that Phuong had a generalised anxiety disorder which to

a minor degree, affected her moral culpability. In  sentencing the co-accused

Cuc Nguyen, His Honour Judge Howie accepted that Cuc was a person of

below average intellectual capacity, and he accepted that depression and

anxiety would weigh more heavily upon her in prison than on a  person in

normal health. O f  course, she also assisted authorities. S o  there are

significant differences between your co-offenders and yourself.

36 Ge ne r a l ly  speaking, apart from their cooperation with authorities, the main

difference is their lessor roles in the offending. In addition there was evidence

before the  sentencing courts o f  their mental health and prospects of
rehabilitation.

37 H o w e v e r ,  here I accept that you have family support and that this will give you

something to come out to after you are released.

38 O n  each o f  the four summary charges I  sentence you to a  term of

imprisonment of six months, and the starting date for each will be today, that

is 10 November 2011 thus making a total of six months for those offences.

39 I n  relation to the first charge on the indictment, Charge 1 I sentence you to a

term of imprisonment of five years, the starting date being 10 May 2014. On

Charge 2 on the indictment I sentence you to a term of imprisonment of three
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years, the starting date being 10 May 2016, which should make a total of

seven and a half years. Is  that arithmetic correct?

40 M S  McLEOD: Was Your Honour intending in relation to the migration charges

to have them all commence today?

41 H I S  HONOUR: Yes.

42 M S  McLEOD: I  just wonder then that if they all commenced today, that will be

a total of six months for them.

43 H I S  HONOUR: That's right.

44 M S  McLEOD: They will then expire six months from today.

45 H I S  HONOUR: That is the 10th of the 5th, 14 - sorry - 10th of the 5th - - -

46 M S  McLEOD: Twelve.

47 H I S  HONOUR: Twelve, what did I say?

48 M S  McLEOD: Fourteen.

49 H I S  HONOUR: I  did not mean to say that, yes, sorry.

50 M S  McLEOD: Would that mean then Your Honour - - -

51 H I S  HONOUR: So the commencing date for Charge 1 will be the 10th of the

5th, 2012. Is  that right?

52 M S  McLEOD: And is Your Honour's intention for Charge 2 to remain the 10th

of the 6th, 2016 or would that be - - -

53 H I S  HONOUR: That's five years on, so that's - - -

54 M R  NIKAKIS: Seventeen.

55 H I S  HONOUR: Seventeen sorry, I knew I had mucked it up. The  next one is
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three years, so two years into that, that commences. So that would be 14, is

that right? The five years start on 12 May 2012, correct?

56 M S  McLEOD: Yes.

57 M R  NIKAKIS: It  takes it to - - -

58 H I S  HONOUR: Then the three years starts on 10 May - - -

59 M R  NIKAKIS: Seventeen.

60 H I S  HONOUR: No, that takes Charge 1 to 17.

61 M S  McLEOD: Yes.

62 M R  NIKAKIS: Correct.

63 H I S  HONOUR: The two years to start on 10 May 2014.

64 M R  NIKAKIS: What two years?

65 M S  McLEOD: The three years.

66 H I S  HONOUR: The three years on Charge 2.

67 M R  NIKAKIS: Yes.

68 H I S  HONOUR: To start on 10 May 2014.

69 M R  NIKAKIS: Fourteen.

70 H I S  HONOUR: Which means a total of seven on those two charges.

71 M S  McLEOD: That would finish on 10 May 2017.

72 M R  NIKAKIS: That would finish - it would be three years from 10 May 2014.

73 H I S  HONOUR: They all finish on the same date.

74 M S  McLEOD: Yes.
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75 M R  NIKAKIS: That takes it to 10 May 2017. The three years of Count 2.

76 H I S  HONOUR: Yes.

77 M R  NIKAKIS: From 2014 takes it to 2017, they finish both on the same day,

that's correct.

78 M S  McLEOD: Yes, that's my calculation.

79 H I S  HONOUR: Does that get me to seven on that?

80 M R  NIKAKIS: From when?

81 H I S  HONOUR: 10  May 2012, it is only five is it?

82 M S  McLEOD: It  only gets you to five Your Honour, yes.

83 H I S  HONOUR: How do I get to seven?

84 M R  NIKAKIS: Taking into account the PSD, that is seven years.

85 H I S  HONOUR: No, don't worry about PSD yet. I  have obviously - - -

86 M S  McLEOD: It  will get you to a total of five and a half.

87 H I S  HONOUR: So how do I get to seven and a half? Where do I start it?

88 M S  McILEOD: T h e  sentence will have to commence on 10 May 2012 or

certainly - - -

89 H I S  HONOUR: This is for the second charge.

90 M S  McLEOD: Sorry, this is for Charge 1.

91 H I S  HONOUR: I  have got Charge 1 organised, it starts on 10 May 2012 and

runs for five years, to 2017.

92 M R  NIKAKIS: It  has got to start 10 May 2016.
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93 M S  McLEOD: Yes.

94 M R  NIKAKIS: So that is two years on top.

95 H I S  HONOUR: Sorry, yes. To add two years on top, it has to start on 10 May
2016.

96 M S  McLEOD: Yes.

97 H I S  HONOUR: Which is what I thought I said.

98 M S  McLEOD: You did originally, yes Your Honour.

99 M R  NIKAKIS: Which brings the expiration on 10 May 2019 - - -

100 M S  McLEOD: Eighteen.

um H I S  HONOUR: Nineteen.

102 M S  McLEOD: Eighteen.

103 H I S  HONOUR: Eighteen.

104 M S  McLEOD: No, sorry it should be Nineteen.

105 M R  NIKAKIS: So two years on top of the five year sentence.

106 H I S  HONOUR: That's right, so it makes a total of seven and a half.

107 M R  NIKAKIS: That's right.

108 H I S  HONOUR: I  fix a non-parole period of five. I  will check it with the Crown

afterwards, I have figures everywhere. M s  McLeod, tell me I am right or
hereafter remain silent.

109 Y o u  have no idea the struggle it is to get this on the court computer.

110 M S  McLEOD: Certainly Your Honour.
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111 M R  NIKAKIS: Certainly can if it starts in 2016 and goes for three years.

112 M S  McLEOD: Yes.

113 M R  NIKAKIS: That means effectively one year is concurrent with the original

sentence of five years - - -

114 H I S  HONOUR: No, two years.

115 M R  NIKAKIS: Sorry, one year is concurrent, two years on top of the original
sentence of -  -

116 H I S  HONOUR: Yes, that is right, yes.

117 M R  NIKAKIS: Which makes a total of seven years, plus the six months for

the migration matters, seven and a half, minimum of five.

118 M S  McLEOD: Yes. Yes, I agree Your Honour.

119 H I S  HONOUR: I  think Mr Nikakis is looking for a bit of money from the Crown
as well.

120 M S  McLEOD: He  must have read the federal sentencing paper Your Honour.

121 H I S  HONOUR: So that is non-parole period of five.

122 M R  NIKAKIS: Yes.

123 H I S  HONOUR: I  further declare that you have served the period of 770 days,

not including today, in pre-sentence detention in respect of these offences and

direct that this period be reckoned as time already served under the sentence

I have totally imposed, and further direct that the records of the court so

record. Pursuant to skAAA of the Sentencing Act I declare that, but for your

pleas of guilty I would have sentenced you to a term of imprisonment of ten

years with a non-parole period of eight.

124 M S  McLEOD: As Your Honour pleases.
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125 M R  NIKAKIS: As Your Honour pleases.

126 H I S  HONOUR: Anything else I need to say or do? Ms McLeod, there weren't

any other orders were there?

127 M S  McLEOD: No there weren't Your Honour, thank you.

128 H I S  HONOUR: I f  you could talk to my associate at the end, and I have got to
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