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A. Foreword and introduction

Al. Foreword
[1] FUSION thanks the Parliamentary Joint Committee on the National Anti-Corruption Commission for the
opportunity to make these submissions on aspects of the National Anti-Corruption Commissioner's

performance of its functions.

[2] FUSION represents over 1,700 members who believe in technological advancement, climate action and
civil liberties.

[3] These submission have been prepared by Owen Miller and John August.

[4] Owen Miller graduated to the degrees of a Bachelor of Science (Computer Science) and a Bachelor of
Engineering (Mechatronics) (Hons I) in 2012 from the University of Sydney. His career as a software engineer
has included roles at Amazon, at the Defence Science & Research Organisation (DSTO) and at startups in
Sydney and New York.

[5] John August graduated to the degree of a Bachelor of Science (Physics) in 1989 from Macquarie
University, and is a member of the Pirate branch of FUSION, with a long time interest in whistleblower
legislation and policy.

AZ2. No artificial intelligence used to prepare these submissions

[6] No artificial intelligence engines were used to prepare these submissions.

A3. A summary of these submissions

[7] In accordance with the terms of reference of the inquiry, these submissions set out concerns about the the
following aspects of the NACC’s performance of its functions:

a) the timeliness of referral assessments; and

b) protocols and practices relating to the timeliness and frequency of the Commission’s
communications with referrers; and

c) the availability of support mechanisms for people engaging with the Commission; and

d) the Commission’s approach to public reporting and communication with the broader public about
its role.

[8] The submissions are informed by a case study of a whistleblower's experiences dealing with the NACC in
respect of a referral. The case study is set out in part B of these submissions.

[9] The case study is supported by materials that are relevant to the terms of reference.
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[10] Broadly speaking, the case study sets out a timeline of:
a) whistleblower's referral; and
b) the NACC inspector's intervention, requesting information from the NACC about the status of the
referral in the matter (following minimal substantive contact with the whistleblower on the part of the
NACC); and
c¢) the NACC's subsequent provision of information about the assessment of the whistleblower referral,
and, in the light of the data, criticism of the untimely assessment of the whistleblower referral, as well as the
timeliness, frequency and substance of the NACC's communications with the whistleblower referrer, is set out
in the submissions.
[11] In the light of the case study set out in part B, in part C of these submissions we address:

a) the timeliness of the NACC's assessment of referrals (part C1); and

b) whether or not protocols and practices for the timeliness and frequency of the NACC's
communications with referrers exist (part C2.1); and

c¢) whether or not protocols and practices for the timeliness and frequency of the NACC's
communications with referrers are applied with regularity or frequency (part C2.2); and

d) why we believe that timely and regular communication with referrers is good policy (part C2.3);
and

e) the availability of support mechanisms for people engaging with the NACC (part C3).

[12] Finally, general comments, not guided by the case study, about the NACC'’s approach to public reporting
and communication with the broader public are set out in part C4 of these submissions.

[13] Consideration is then given to small and eminently manageable proposals the NACC may wish to adopt
so that:

a) referrals are better managed; and

b) dealings with whistleblowers in like circumstances are more compassionate and consistent than
they are now; and

c¢) the community is better apprised of the NACC's role and operations.
A4. Recommendations and suggestions

[14] In these submissions, we have advanced seven recommendations and two suggestions for the
consideration of the PJC-NACC.

[15] In the context of the timeliness of the NACC's assessment of referrals, our recommendations are set out at
paragraphs 69 — 71 of these submissions.

[16] In the context of the NACC's practices relating to the timeliness and frequency of communications with
referrers, our recommendation is set out at paragraph 92, with further suggestions at paragraphs 93 — 94 of
these submissions.

[17] In the context of support mechanisms for people engaging with the NACC, our recommendations are set
out at paragraph 120 of these submissions.
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[18] In the context of the NACC'’s approach to public reporting and communication with the broader public
about its role, our recommendations are set out at paragraph 128 of these submissions.

AS. References in these submissions to a referral to the NACC

[19] It is a matter of public record that a referral was made about the unlawful recruitment of registrars in the
Federal Court of Australia to the NACC, with the Australian Financial Review reporting, on 18 August 2024,
that a serving senator is monitoring the referral.’

A6. References in these submissions to incidental data underlying the referral to the NACC

[20] Reasonable efforts have been made to ensure that the data underlying the referral to the NACC are not
needlessly included in the case study or the evidentiary materials.

[21] Nevertheless, certain data underlying the referral to the NACC have found their way into the case study
because removing or redacting the data would render the case study and these submissions confusing or
misleading.

[22] The data underlying the referral to the NACC, which is about the systemic unlawful recruitment of
registrars in the Federal Court of Australia, are in the public domain.

[23] Several articles about the systemic unlawful recruitment of registrars in the Federal Court of Australia
have been published in The Australian,’ as well as in smaller publications.?

[24] Many documents setting out data about the systemic unlawful recruitment of registrars in the Federal
Court of Australia have also been released, pursuant to the terms of the Freedom of Information Act 1982
(Cth), by a number of federal agencies, including the Federal Court of Australia,* the Australian Public Service

1 Michael Pelly and Max Mason, 'Corruption boss warns on lawyers, consultants and the election', Australian Financial
Review (18 August 2024) - <https://www.afr.com/politics/federal/corruption-boss-warns-on-lawyers-consultants-and-the-
election-20240805-p5jzlg> (accessed on 12 April 2026).

2 No fewer than five articles about the systemic unlawful recruitment of registrars in the Federal Court of Australia have
been published in The Australian. These articles have, incidentally, been published on the freedom of information
disclosure logs of the Federal Court of Australia and the Attorney-General's Department:

a) Kylar Loussikian and Jill Rowbotham, 'Untried lawyers score key positions', The Australian (8 February 2022) -
<https://www.fedcourt.gov.au/ _data/assets/pdf file/0008/99368/PA2925-0656-2.-Email-to-Mr-Palmer-dated-29-
March-2022.pdf> (accessed on 12 April 2026) — FOI disclosure log reference: PA2925-06/56; and

b) Kylar Loussikian and Jill Rowbotham, 'Federal Court boss warned on job rule sidestep', The Australian (9
February 2022) - <https://www.fedcourt.gov.au/__data/assets/pdf file/0008/99368/PA2925-0656-2.-Email-to-Mr-
Palmer-dated-29-March-2022.pdf> (accessed on 12 April 2026) — FOI disclosure log reference: PA2925-06/56; and
¢) Kylar Loussikian and Jill Rowbotham, 'Top judge warned of registrar overhaul', The Australian (10 February
2022) - <https://www.fedcourt.gov.au/ _data/assets/pdf file/0008/99368/PA2925-0656-2.-Email-to-Mr-Palmer-
dated-29-March-2022.pdf> (accessed on 12 April 2026) — FOI disclosure log reference: PA2925-06/56; and

d) Kylar Loussikian and Jill Rowbotham, 'Spotlight shines back on watchdog', The Australian (29 March 2022) -
<https://www.fedcourt.gov.au/ data/assets/pdf file/0008/99368/PA2925-0656-2.-Email-to-Mr-Palmer-dated-29-
March-2022.pdf> (accessed on 12 April 2026) — FOI disclosure log reference: PA2925-06/56; and

e) Ellie Dudley, 'Not above the law: Federal Court under Senate spotlight' The Australian (25 May 2023) -
<https://www.ag.gov.au/rights-and-protections/freedom-information/freedom-information-disclosure-log/f0i23547>
(accessed on 12 April 2026) — FOI disclosure log reference: FOI123/547.

3 See, for example, Hugh Selby, 'Revealed: “Irregular” goings on at the Federal Court', Canberra City News (10 June 2025)
- <https://citynews.com.au/2025/revealed-irregular-goings-on-at-the-federal-court/> (accessed on 12 April 2026).

4 By way of example, consider the documents published on the Federal Court of Australia's freedom of information
disclosure log (https://www.fedcourt.gov.au/disclosurelog) under the following publication references: PA2925-06/19;
PA2925-06/20; PA2925-06/21; PA2925-06/22; PA2925-06/23; PA2925-06/24; PA2925-06/25; PA2925-06/26; PA2925-
06/27; PA2925-06/30; PA2925-06/31; PA2925-06/32; PA2925-06/33; PA2925-06/34; PA2925-06/35; PA2925-06/39;
PA2925-06/40; PA2925-06/41; PA2925-06/42; PA2925-06/43; PA2925-06/44; PA2925-06/45; PA2925-06/46; PA2925-
06/47; PA2925-06/48; PA2925-06/49; PA2925-06/51; PA2925-06/52; PA2925-06/53; PA2925-06/54; PA2925-06/56;
PA2925-06/57; PA2925-06/59; PA2925-06/60; PA2925-06/61.
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Commission,” and the Office of the Commonwealth Ombudsman.

[25] Indeed, officials in the legal team of the Office of the Commonwealth Ombudsman have, pursuant to the
Freedom of Information Act 1982 (Cth), released tranches of documents demonstrating such unlawful
recruitment, which are available online,’ and the Commonwealth Ombudsman, Mr Iain Anderson, has
acknowledged the release of some of these documents in responses to questions on notice to the Senate's
Legal and Constitutional Affairs Committee.’

[26] Since the details of the referral to the NACC have been released into the public domain following
disclosure of documents pursuant to the Freedom of Information Act 1982 (Cth), and have been reported about
in national newspapers and smaller publications, there is no real prejudice in the details of the referral to the
NACC being included in these submissions.

5 By way of example, consider the documents published on the Australian Public Service Commission's freedom of
information disclosure log (https://www.apsc.gov.au/freedom-information/disclosure-log) under the following publication
references: LEX 1542; LEX 1151; LEX 1204; LEX 1096; LEX 769; LEX 864; LEX 1073; LEX 1009; LEX 683; LEX
880; LEX 621; LEX 876; LEX 695.

6 The volume of materials released by senior legal officers in the legal team of the Office of the Commonwealth
Ombudsman is immense, with many of those documents accessible on the Internet Archive:
https://archive.org/details/(@sara joganathan. A sample of documents, released pursuant to the Freedom of Information
Act 1982 (Cth) by the Commonwealth Ombudsman's legal officers and published online, includes the following:

a) the Commonwealth Ombudsman's notice intending to allocate a whistleblower disclosure to the Australian Public
Service Commission for investigation: https://archive.org/details/pid-2020-400006-notice-of-intention-to-allocate-
public-interest-disclosure-to-apsc — released on 14 January 2022 (publication reference: FOI-2021-10120); and

b) the Commonwealth Ombudsman's notice allocating the whistleblower disclosure to the APSC for investigation:
https://archive.org/details/pid-2020-400006-notice-of-allocation-of-public-interest-disclosure-to-apsc 20231020 —
released on 14 January 2022 (publication reference: FOI-2021-10120); and

c) the Australian Public Service Commissioner's delegate's report of the investigation into the whistleblower
disclosure: https://archive.org/details/pid-2020-400006-2020-12-09-kate-mc-mullan-report-issued-under-s-51-of-the-
public — released on 14 January 2022 (publication reference: FOI-2021-10120); and

d) correspondence from the Australian Public Service Commissioner's delegate to the Chief Executive of the Federal
Court of Australia about the conclusions in the investigation report: https://archive.org/details/pid-2020-400006-
2020-12-23-report-on-the-outcome-of-public-interest-disclosure-p — released on 14 January 2022 (publication
reference: FOI-2021-10120).

7 Inresponse to a question on notice put to the Commonwealth Ombudsman at Additional Estimates in February 2026
(AE26-045 - https://www.aph.gov.au/api/qon/downloadattachment?attachmentld=51773558-0bb8-4a62-9c44-
2579205d7391 ), the Commonwealth Ombudsman acknowledged that the following documents had been released by the
director of the legal team in the Office of the Commonwealth Ombudsman in 2023:

a) the investigating officer's reasons for terminating an investigation, on 12 December 2022 under the Ombudsman
Act 1976 (Cth), into a complaint (Ombudsman's complaint reference - 2021-104592) about an inadequately
investigated whistleblower disclosure: https://archive.org/details/pid-2020-400006-2022-12-12-2021-104592-mark-
anstey-f0i-2023-10045-decision-to-ab — released on 31 August 2023 (publication reference: FOI-2023-10045); and
b) an application for internal review of an investigating officer's reasons for terminating an investigation, on 12
December 2022 under the Ombudsman Act 1976 (Cth), into a complaint about an inadequately investigated
whistleblower disclosure: https://archive.org/details/pid-2020-400006-2023-03-10-2021-104592-office-of-the-
commonwealth-ombudsman-requ — released on 20 November 2023 (publication reference: FOI-2023-10101); and
c) a document setting out a three page summary of an application for internal review of an investigating officer's
reasons for terminating an investigation, under the Ombudsman Act 1976 (Cth), into a complaint about an
inadequately investigated whistleblower disclosure: https://archive.org/details/pid-2020-400006-2023-03-23-2021-
104592 -response-to-mark-anstey-three-page-summar — released on 20 November 2023 (publication reference: FOI-
2023-10101); and

d) a document setting out the 5 May 2023 decision of the director of the public interest disclosure team in the Office
of the Commonwealth Ombudsman to "not conduct a review" of the request for internal review of an investigating
officer's reasons for terminating an investigation, on 12 December 2022 under the Ombudsman Act 1976 (Cth), into a
complaint about an inadequately investigated whistleblower disclosure: https://archive.org/details/pid-2020-400006-
2023-05-05-2021-104592-carmen-miragaya-decision-made-by-carmen-m — released on 20 November 2023
(publication reference: FOI-2023-10101). A riposte to that decision “not to conduct a review” is also published
online: https://archive.org/details/pid-2020-400006-2023-05-05-2021-104592-response-to-carmen-miragaya-on-her-
refusa .
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A’7. Redactions

[27] The purpose of these submissions is to draw attention to the untimely assessment of the whistleblower
referral set out in part B, as well as to the general issues of the timeliness, frequency and substance of the
NACC's communications with whistleblowers.

[28] We have no desire to release personal information about junior staff members in the NACC and have,
thus, redacted such personal information.

B. Case study

B1. The referral

[29] A voluntary referral was made by a whistleblower to the NACC in the first week of July 2023 regarding
the unlawful recruitment of registrars in the Federal Court of Australia,® and the referral was allocated the
reference “CASE2023200” by the NACC.

B2. Service standards on the assessment of referrals
[30] According to the NACC's service charter, the NACC aims to assess all referrals “within 90 days.™
B3. Concerns raised with the Inspector of the NACC some 18 months after the referral was made

[31] On 11 December 2024, the whistleblower contacted the Inspector of the NACC and set out concerns
about the lack of any substantive contact from the NACC in relation to the referral, particularly in respect of
“the failure of staff in the National Anti-Corruption Commission (NACC) to finalise the assessment of a
corruption referral some 18 months after receiving that referral.”'

[32] On 16 December 2024, an official from the Inspector's office contacted the whistleblower noting that the
Inspector had accepted the concerns set out in the 11 December 2024 correspondence as a complaint made in
relation to the NACC."

[33] Moreover, the official from the Inspector's office noted that the Inspector would seek information from
the NACC regarding the status of the referral that was made in July 2023 “given the extensive delay in [the]

matter”."?

[34] The Inspector wrote to the NACC on 16 December 2024, requesting information about the assessment of
the referral and, on 17 December 2024, received a response from the Commissioner of the NACC."

[35] In his response to the Inspector, Commissioner Brereton noted that the NACC would inform the
whistleblower “that the matter remains under consideration, the Commission is seeking to obtain information
from another agency and anticipates completing assessment in March of [2025].”"

8 Please refer to page 21 of these submissions.

9 National Anti-Corruption Commission, Service charter, <https://www.nacc.gov.au/reporting-and-investigating-
corruption/service-charter> (accessed on 12 April 2026).

10 Please refer to page 21 of these submissions.

11 Please refer to page 21 of these submissions.

12 Please refer to page 22 of these submissions. According to the 2024-25 Annual Report of the Inspector of the NACC, of
the 75 complaints received the Inspector that were not related to the NACC's initial decision to not investigate the
individuals referred to the NACC by the Hon Catherine Holmes AC SC following the Robodebt Royal Commission, 19
complaints related “to the time taken by the NACC to respond to a referral”: Gail Furness SC, Annual Report of the
Inspector of the National Anti-Corruption Commission, 2024-25, page 18,
<https://www.naccinspector.gov.au/system/files/2025- 1 1/inspector-national-anti-corruption-commission-annual-report-
2024-25.pdf> (accessed on 12 April 2026).

13 Please refer to page 22 of these submissions.

14 Please refer to page 22 of these submissions.
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B4. Correspondence from the acting General Manager of the NACC's evaluation branch about the
delays in assessing the referral

[36] Following the Inspector's request for “the NACC to provide a detailed explanation to [the whistleblower]
about the time taken to assess [the] referral”" the acting General Manager of the NACC's evaluation branch
wrote to the whistleblower on 10 January 2025.'¢

[37] In that email, the acting General Manager of the NACC's evaluation branch noted that “assessment of

[the] referral has taken considerably longer than usual for a number of reasons”,'” which reasons included:

a) that “an initial decision in February 2024 to take no further action was reconsidered by the
Commissioner in April [2024]”;"* and

b) that the NACC “has been seeking information from another agency.”"’

[38] In respect of the NACC's attempts to elicit information from another agency, the acting General Manager
noted that the “information was first requested informally in June last year, and followed up in September
2024, following which it became necessary for the Commission to resort to its powers to compel production of
that information.”*

[39] The acting General Manager stated that he “expect[ed] to receive that information by the end of [January
2025]” with a view to completing assessment of the referral in March 2025.*

[40] The acting General Manager noted that “although it might well assist should the matter proceed to a full
investigation™ further information from the whistleblower would not, at that stage, assist the NACC to decide
“whether a corruption issue arises and if so how to deal with it.”*

[41] The acting General Manager also noted that “if, after the information we are seeking is received and
analysed, a decision is made to take no further action, you could expect to be informed of that decision in
April [2025].7%

[42] That statement about taking no further action did not, apparently, sit well with the whistleblower.

[43] In a response, dated 11 January 2025, to the acting General Manager of the NACC's evaluation branch,
the whistleblower stated the following:*

As I have repeatedly noted since the referral was first made on 3 July 2023, I have access to tranches
of evidence that would be of assistance to the NACC in its assessment.

I am disappointed that nobody in the NACC has attempted to reach out to me considering the
seriousness of the allegations (including criminal reprisal), the obvious corrupt conduct disclosed by
the evidence provided so far, and the failure of the Australian Public Service Commissioner's delegate,
Ms Kate McMullan, to conduct a lawful and adequate investigation.

15 Please refer to page 22 of these submissions.

16 Please refer to pages 24-25 of these submissions.

17 Please refer to pages 24-25 of these submissions.

18 Please refer to page 24 of these submissions.

19 Please refer to page 25 of these submissions.

20 Please refer to page 25 of these submissions.

21 Please refer to page 25 of these submissions.

22 Please refer to page 25 of these submissions.

23 Please refer to page 25 of these submissions.

24 Please refer to page 25 of these submissions.

25 Please refer to page 24 of these submissions.

26 It is a matter of public record that Ms Kate McMullan, the then acting Assistant Commissioner for Integrity, Performance
and Employment Policy in the Australian Public Service Commission, conducted the “investigation” of the whistleblower
disclosure, allocated to the Australian Public Service Commission, in respect of allegations of the systemic unlawful
recruitment of registrars of the Federal Court of Australia.
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If a decision is made to take no further action, you should be aware that I will seek review of that
decision and will provide the entire evidentiary record to the NACC. It seems to me that such an
approach would be counterproductive and, thus, the most sensible approach would be to engage with
me in good faith before making any decision to take no further action.

BS. Request to the whistleblower for “all and any relevant documents or information”

[44] On 15 January 2025, an official in the NACC's assessment team contacted the whistleblower and invited
the whistleblower to “forward all and any relevant documents or information” in the whistleblower's
possession.”’

[45] On 19 January 2025, the whistleblower responded to the NACC official, broadly noting that:
a) in response to the request for “all and any relevant documents or information”,” while it was
possible to “provide a great deal of the evidentiary material” by email, not all the materials were in a
format capable of being provided to the NACC by email;”

b) “in the light of the imperatives of the lawful and efficient administration of the National Anti-
Corruption Commission Act 2022 (Cth) ... providing the evidentiary record ... in a manner akin to
dumping documents into a garbage bag and handing that bag over (i.e. in an unprincipled and
thematically disorganised manner, devoid of appropriate context) is not in keeping with the principles

of good administration”;*

c) the whistleblower was not convinced that the request for all and any relevant documents or
information from the official at the NACC “was made in good faith”;*'

d) the whistleblower would, in good faith, provide the NACC official with the evidentiary materials
available, “in a principled, organised and context specific manner”, in respect of a particular issue (or
set of issues) that:

Aside from being identified as the Public Service Commissioner's delegate and investigator in several articles published in
The Australian (please refer to footnote 2 above), Kate McMullan is identified as the investigator in documents published
on the freedom of information disclosure logs of the Australian Public Service Commission and the Office of the
Commonwealth Ombudsman. By way of example, please see:

a) FOI disclosure log - Australian Public Service Commission, log reference - LEX 1096 — Letter from the Office of
the Commonwealth Ombudsman notifying the Australian Public Service Commissioner that an investigation had
commenced under the Ombudsman Act 1976 (Cth) - <https://www.apsc.gov.au/sites/default/files/2024-08/LEX
%201096%20-%20Document.pdf> (accessed on 12 April 2026); and

b) FOI disclosure log - Office of the Commonwealth Ombudsman, log reference - FOI-2025-80009 — Documents
relating to the Commonwealth Ombudsman's investigation into the Australian Public Service Commission s handling

of a PID investigation - <https://www.ombudsman.gov.au/ _data/assets/pdf file/0022/317470/FOI1-2025-80009.pdf>
(accessed on 12 April 2026).

We are informed that Ms Kate McMullan was, following her stint in the Australian Public Service Commission, the chief
of staff to the Member for Jagajaga, the Hon Kate Thwaites MP. Members of the Parliamentary Joint Committee on the
National Anti-Corruption Commission are apprised of this fact to consider and, if needed, handle any issues of
apprehended bias that may arise in respect of the Committee chair's past professional relationship with Kate McMullan.

27 Please refer to page 34 of these submissions.

28 Please refer to page 34 of these submissions.

29 For an explanation on why it was not feasible to provide the NACC with all the evidentiary materials available to the
whistleblower by email, please refer to paragraphs [4] — [6] of pages 26-27 of these submissions.

30 Please refer to page 32 of these submissions. For an explanation on why it would not be appropriate for the whistleblower
to simply provide evidentiary materials to the NACC in an unprincipled and thematically disorganised manner, devoid of
appropriate context, please refer to paragraphs [7] —[11] of pages 27-28 of these submissions.

31 Please refer to page 32 of these submissions. For an explanation on why the whistleblower did not believe the request for
“all and any relevant documents or information” has been made in good faith, please refer to paragraphs [12] — [26] of
pages 28-30 of these submissions.
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1) is genuinely being assessed by the NACC; or
ii) is of actual concern to the NACC's senior assessment panel; or

ii1) would assist the NACC's senior assessment panel deal with issues relevant to the
assessment of the referral.*”

[46] The use of the language relating to “all and any relevant documents or information” suggests a degree of
bureaucratic laziness. A better request would have been for material relevant to some identified issue that
would have advanced assessment of the referral.

B6. An incoherent and confusing answer to the whistleblower's concerns about the request for “all and
any relevant documents or information”, and an apology from the NACC CEO

[47] In response to the whistleblower's email of 19 January 2025, the NACC official who had requested “all
and any relevant documents or information” from the whistleblower sent the whistleblower the following
email on 12 February 2025:*

I am writing again with regards to your most recent correspondence received 20 January 2025 (sic).

I can confirm we have sought and received information from the Australian Public Service
Commissioner (APSC) and Commonwealth Ombudsman in the course of our assessment. We are
currently reviewing that information.

I would note that at the assessment stage the Commission is not looking for evidence, but rather
information which may or may not support that the matter gives rise to a corruption issue.

We appreciate you hold substantial amounts of information on this matter. In view of your preference
not to provide all the material in your possession to us as we have requested, we will revert to you
once we have finalised our review of that information.

In support of a timely completion of our assessment, if there is any further information you believe
critical for consideration at part of our assessment, we would be grateful if you could do so by 21
February 2025.

[48] Noting, first, that the email from the NACC official, dated 12 February 2025, misrepresents what the
whistleblower had recorded in their email of 19 January 2025 about providing documents to the NACC in
good faith (the NACC official asserted that the whistleblower had preferred “not to provide all the material in
[their] possession to [the NACC] as we have requested”), the whistleblower was, apparently, perturbed by the
NACC official's statement “that at the assessment stage the Commission is not looking for evidence, but rather
information which may or may not support that the matter gives rise to a corruption issue.”*

[49] On 16 February 2025, the whistleblower sent the Chief Executive Officer of the NACC, Mr Philip Reed,
an email criticising the NACC official's conceptually flawed distinction between “evidence” and
“information”, and the exclusive use of the latter for the purposes of assessing a corruption referral.*> This
does seem to represent a confused approach on the part of the NACC which is difficult to justify, and smacks
of bureaucratic evasions and perhaps an abuse of words.

[50] In that 16 February 2025 email, the whistleblower requested Mr Reed to “decipher” the email that had
been sent to the whistleblower, from the NACC official, on 12 February 2025.%

32 Please refer to page 33 of these submissions. For an elaboration on the whistleblower's views about providing evidentiary
materials to the NACC in good faith, please refer to paragraphs [27] — [33] of pages 30-31 of these submissions.

33 Please refer to pages 37-38 of these submissions .

34 Please refer to page 38 of these submissions.

35 Please refer to pages 36-37 of these submissions.

36 Please refer to page 37 of these submissions.
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[51] On 6 March 2025, the Mr Reed wrote to the whistleblower, apologising “that the email sent to [the
whistleblower] by the Commission’s Assessment team on 12 February 2025 was unclear”,”” and noting that
the National Anti-Corruption “Commission continues to assess the matter based on the material provided to
date by [the whistleblower] and also the Australian Public Service Commission and Commonwealth

Ombudsman.”*
B7. Subsequent correspondence on the progress of the assessment process

[52] Having heard nothing from the NACC after receiving an apology from Mr Reed, on 23 June 2025, the
whistleblower requested an update on the progress of the assessment of the referral, noting that, despite the
NACC's stated aim of assessing referrals in 90 days, almost 2 years had passed since the corruption referral
had been made and that, according to Mr Reed's email of March 2025, the NACC “continues to assess the
matter based on the material provided to date by [the whistleblower] and also the Australian Public Service
Commission and Commonwealth Ombudsman.”*

[53] On 30 June 2025, a director of the operations branch in the NACC, responded to the 23 June 2025 email,
noting the following:*’

I note that since your first contact with the Commission, you have advised of the existence of
thousands of pages of documentation in support of your referral, a considerable amount of which is in
an accessible form. Further, you wrote that you would be able to provide a great deal of the evidentiary
record at your disposal by email, but not all of it due to accessibility issues, and in any event declined
to do so in such an unprincipled, disorganised manner without the benefit of context.

We would therefore be grateful for the opportunity to speak to you in order to explore how that
material can be provided to the Commission in a way that is principled and targeted and assists in the
resolution of the issues that are now before the Commission. Beyond the material in your possession,
we would also wish to explore with you any additional context that you are willing to provide.

[54] Following a telephone discussion with the whistleblower in July 2025, the director of the operations
branch in the NACC sent the whistleblower an email on 1 October 2025 noting that the matter was
progressing and the director would be “back in touch once there is any information” that could be provided to
the whistleblower.*!

[55] In December 2025, the whistleblower again contacted the director of the operations branch, noting that it
is “fast approaching 900 days since [the whistleblower] made a referral to the NACC” and requesting
“something of substance about the assessment of [the] referral.”*

[56] On 10 December 2025, the director of the operations branch wrote to the whistleblower noting that the
“matter is still progressing but unfortunately for operational reasons and confidentiality requirements under
the NACC Act [the director was] unable to disclose any further information.”*

[57] Since 10 December 2025, the whistleblower has not been contacted by the NACC on the progress of the
assessment or further consideration of the referral.

[58] While there may be confidentiality issues, the whole situation does have an unpleasant ambiguity.
Without compromising confidentiality, we hope the PIC-NACC will be able to probe the NACC about why
the assessment process has taken so long, what, if anything, has become of the referral, and whether the
whistleblower has been updated about any developments since December 2025.

37 Please refer to page 35 of these submissions.
38 Please refer to page 35 of these submissions.
39 Please refer to page 35 of these submissions.
40 Please refer to pages 45-46 of these submissions.
41 Please refer to pages 42-43 of these submissions.
42 Please refer to page 41 of these submissions.
43 Please refer to page 39 of these submissions.
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C. An assessment of the NACC's performance of its functions in the light of the case study

C1. The timeliness of referral assessments

[59] Commentary on the timeliness of the assessment of other referrals for which we have no evidence is not a
purpose of these submissions. Rather, our comments are limited to the timeliness of the referral addressed in
the case study above, and, by way of comparison and contrast, the assessment of the referral in Operation
Kingscliff.*

[60] On the basis of the case study, it is clear that the untimely manner of the assessment of the referral was
cause enough for the Inspector of the NACC to write to the Commissioner of the NACC, some 18 months
after the referral has been made, to seek information about the “extensive delay” in the assessment process.*

[61] Some 20 months after the referral was made, it was still the case that the referral was under assessment,
with the CEO of the NACC stating as much in his correspondence to the whistleblower.*

[62] Given the lack of unambiguous or clear responses to the whistleblower, it is not clear whether or not the
referral is still being assessed, with the language in the latest correspondence from the director of the
operations team shifting to the “matter ... progressing.”’ That could mean that the referral is still being
assessed, or that the assessment of the referral has ended and the matter is being prepared for investigation, or
that the matter has progressed to some other unknown stage, or something else entirely. The meaning of the
“matter is still progressing” is inscrutable.

[63] Even when one accounts for:

a) the referral being made when the NACC first commenced operations in July 2023 (with the agency
still being “green”); and

b) somebody in the NACC deciding, in February 2024, to take no action in respect of the referral (to
his credit, the Hon Paul Brereton SC intervened and rectified this seemingly perfunctory decision);*
and

c) the delays in the assessment process caused by officials in a Commonwealth agency adopting an
obstructive and uncooperative posture when approached by the NACC to assist with the assessment
(with the apparent six month impasse resolved only when the NACC used its “powers to compel
production of that information”),*

in the light of the stated aim, set out in the NACC's service charter, of assessing all referrals “within 90
days”,” the clear conclusion is that the NACC has not assessed the referral in a timely manner.

[64] Still worse, the NACC was reactive in notifying the whistleblower about the extensive delays in the
assessment process, only doing so at the behest of the Inspector of the NACC.

[65] Compare the more than 20 months taken to just assess the referral set out in the case study to the timeline
of assessment and investigation in Operation Kingscliff.

[66] According to the investigation report on Operation Kingscliff, on 12 January 2024, the Secretary of the

44 The Hon Paul Brereton AM RFD SC, Operation Kingscliff — Investigation Report, 30 June 2025,
<https://archive.org/details/2025-06-30-national-anti-corruption-commission-report-of-an-investigation-into-n > (accessed
on 12 April 2026).

45 Please refer to page 22 of these submissions.

46 Please refer to page 35 of these submissions.

47 Please refer to page 39 of these submissions.

48 Please refer to pages 24-25 of these submissions.

49 Please refer to page 25 of these submissions.

50 National Anti-Corruption Commission, Service charter, <https://www.nacc.gov.au/reporting-and-investigating-
corruption/service-charter> (accessed on 12 April 2026).
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Department of Home Affairs made a mandatory referral to the Commissioner of the NACC under subsection
33(1) of the NACC Act.”' The NACC assessed the referral and, six days after receiving the referral, on 18
January 2024, the Commissioner decided to investigate the referral pursuant to paragraph 41(1)(a) of the
NACC Act.”

[67] In fact, according to the investigation report on Operation Kingscliff, the NACC assessed, issued
warrants, summonsed parties, conducted investigations, prepared a draft report, provided those about whom
adverse views had been taken with procedural fairness and published Commissioner Brereton's report of 30
June 2025 in some 18 or so months.”

[68] We believe there to be glaring problems with the way the NACC has gone about its assessment of the
referral addressed in the case study, and these problems cannot be accounted for entirely by the uncooperative
approach that another agency have taken in response to the NACC's requests for information. That said, the
failure of officials in a Commonwealth agency to cooperate with the NACC's inquiries significantly delayed
the NACC in carrying out its functions.

[69] Rather than note, with frustration, the lack of cooperation received from public servants in other agencies,
we believe the NACC should have in place processes that will nip such abuses in the bud. We recommend
that, as a matter of policy:

a) where the NACC issues a request for information to officials in a Commonwealth, State or Territory
agency or department (be it in the context of a preliminary investigation, a full investigation or some
other relevant context), and officials do not comply with the request for information by the due date,
the NACC:

1) issue a notice for a 14 day extension of time to comply with the original request for
information; and

ii) issue, with the 14 day extension of time notice, a notice demanding an explanation for why
the original request for information was not complied with, and provide agency or department
officials with an opportunity to explain what extenuating circumstances are preventing them
from complying with the request for information; and

b) should officials fail to provide the information set out in the original request for information within
the additional 14 days, or fail to provide reasons satisfying the Commissioner, or a Deputy
Commissioner, of the NACC of extenuating circumstances preventing officials from complying with
the request for information,

the NACC should, upon default, use its powers of compulsion to extract the information it originally sought.

[70] Moreover, we recommend that, at a duly convened Committee examination, the NACC present, to the
PJC-NACC for tabling, a short report setting out the particulars of each and every issuance of a notice for a 14
day extension of time to comply with the original request for information, along with any defaults of those
notices, for the immediate past financial year.

[71] The particulars should include the name of the agency or department, the name and position of the
official or officials to whom the notice for a 14 day extension of time to comply was addressed, the date on
which the notice for a 14 day extension of time to comply was issued, whether or not the notice was complied

51 The Hon Paul Brereton AM RFD SC, Operation Kingscliff — Investigation Report, 30 June 2025, page 7,
<https://archive.org/details/2025-06-30-national-anti-corruption-commission-report-of-an-investigation-into-n > (accessed
on 12 April 2026).

52 The Hon Paul Brereton AM RFD SC, Operation Kingscliff — Investigation Report, 30 June 2025, page 7,
<https://archive.org/details/2025-06-30-national-anti-corruption-commission-report-of-an-investigation-into-n > (accessed
on 12 April 2026).

53 The Hon Paul Brereton AM RFD SC, Operation Kingscliff — Investigation Report, 30 June 2025, pages 7 — 9,
<https://archive.org/details/2025-06-30-national-anti-corruption-commission-report-of-an-investigation-into-n > (accessed
on 12 April 2026).
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with, and the context in which the notice was sent (i.e. in the context of a preliminary investigation, a full
investigation or some other relevant context). Where officials default on the notice for a 14 day extension of
time to comply with the original request for information, particulars about how, and the circumstances in
which, the NACC compelled the production of information should also be included in the report.

C2. Protocols and practices relating to the timeliness and frequency of the NACC’s communications
with referrers

C2.1. Whether or not protocols and practices for the timeliness and frequency of the NACC's communications

with referrers exist is unknown to the authors of these submissions

[72] To the extent that protocols and practices exist for the timeliness and frequency of the NACC's
communications with referrers, these are not publicly available.

C2.2. Whether or not protocols and practices for the timeliness and frequency of the NACC's communications

with referrers are applied with regularity or frequency

[73] To the extent that protocols and practices exist for the timeliness and frequency of the NACC's
communications with referrers, on the basis of the case study, it would be unfair to criticise a person for
inferring that the protocols and practices are applied haphazardly and in a reactive manner.

C2.3. Why we believe that timely and regular communication with referrers is good policy

[74] In this instance, it appears that the Commissioner of the NACC believed the referral to be, at least,
worthy of more detailed consideration. That conclusion can be inferred from the facts that:

a) the Commissioner insisted that the decision, in February 2024, to take no action in respect of the
referral be set aside; and

b) the NACC pursued lines of inquiry with at least two Commonwealth integrity agencies (i.e. the
Australian Public Service Commission and the Office of the Commonwealth Ombudsman),* with at

least one Commonwealth agency being subjected to orders compelling the production of information
by the NACC in the latter half of 2024.>

[75] Judging by the actions taken by the Commissioner and others in the NACC, it would appear that officials
in the NACC are of the view that the allegations set out in the referral, which are about the systemic unlawful
recruitment of quasi-judicial officers in one of the premier courts in the common law world, are not fanciful.

[76] When one recalls that the allegations were “investigated” by the Australian Public Service Commission,
and, as well as the Australian Public Service Commission's “investigation” being subjected to a further
“investigation” by the Office of the Commonwealth Ombudsman, the NACC's actions in pursuing the

assessment of the referral are, at least, remarkable.*

[77] It is a matter of the public record that the whistleblower believes that the Australian Public Service
Commission's investigation of the whistleblower disclosure alleging systemic unlawful recruitment was
grossly inadequate.

[78] It is also a matter of the public record that the whistleblower was alarmed by the more than two dozen
errors of law or fact that they identified in the Commonwealth Ombudsman's “investigation” into the
mishandling of the whistleblower disclosure investigation conducted by the Australian Public Service

Commission.”’

54 Please refer to page 35 of these submissions.

55 Please refer to page 25 of these submissions.

56 In the light of subsection 45(1) of the National Anti-Corruption Commission Act 2022 (Cth), the NACC's actions are
certainly remarkable.

57 A summary of the 31 identified grounds of error in the investigation conducted by the Commonwealth Ombudsman's
office was, as noted in footnote 6 of these submissions, released under the Freedom of Information Act 1982 (Cth) by the
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[79] What is not a matter of public record is the way that the whistleblower's personal life has been affected by
making a whistleblower disclosure under the Public Interest Disclosure Act 2013 (Cth) in 2020, or the way
that the poorly executed investigations of the Australian Public Service Commission and the Office of the
Commonwealth Ombudsman have been relied on by certain public servants to undermine the whistleblower.

[80] We have not included those details in these submissions, though we do note that the NACC has been
apprised about some of those details,’ as well as details of alleged criminal reprisal.

[81] In the light of:
a) the assessment process taking at least 20 months in relation to the referral identified in part B; and

b) the apparent merit of the referrers allegations, which merit can be inferred from the NACC's
apparently serious pursuit of lines of inquiry with at least two Commonwealth integrity agencies; and

¢) the seemingly dismissive posture adopted by both the Australian Public Service Commission and
the Office of the Commonwealth Ombudsman when, in the case of the former agency, dealing with the
whistleblower's disclosure and, in the case of the latter agency, the whistleblower's complaint about the
inadequacy of the investigation conducted by the Australian Public Service Commission; and

d) the apparent inadequacies in both the Australian Public Service Commission's handling of the
whistleblower disclosure, and the Office of the Commonwealth Ombudsman's dealings with the
complaint about the inadequate investigation of the disclosure; and

e) the details relayed to the NACC about the effect that the inadequately investigated disclosure has
had on the whistleblower,

it seems to us quite reasonable that an official in the NACC ought to keep in regular contact with the
whistleblower about the progress of the referral.

[82] That the whistleblowing process can be frustrating, if not distressing, is not news to the NACC, with the
NACC publishing a case study into the actions that it has taken to expedite the assessment of the referral of a
distressed whistleblower upon the intercession of lawyers representing the whistleblower.”

[83] Plainly, the NACC's officials understand that the whistleblowing process can be frustrating. It stands to
reason that the NACC's leadership would understand that, where an assessment process takes some (at least)
20 months and the stated aim of the NACC is to assess referrals in 90 days, and no substantive contact has

director of the legal team in the Office of the Commonwealth Ombudsman on 20 November 2023:
https://archive.org/details/pid-2020-400006-2023-03-23-2021-104592-response-to-mark-anstey-three-page-summar —
(publication reference: FOI-2023-10101).

The application for internal review of the investigating officer's reasons for terminating an investigation, on 12 December
2022 under the Ombudsman Act 1976 (Cth), into a complaint about the APSC's inadequately investigated whistleblower
disclosure was, as noted in footnote 6 of these submissions, also released under the Freedom of Information Act 1982
(Cth) by the director of the legal team in the Office of the Commonwealth Ombudsman on 20 November 2023:
https://archive.org/details/pid-2020-400006-2023-03-10-2021-104592-office-of-the-commonwealth-ombudsman-requ —
(publication reference: FOI-2023-10101).

The claims of the errors of law and fact set out in the decision record of the Commonwealth Ombudsman's investigator
(https://archive.org/details/pid-2020-400006-2022-12-12-2021-104592-mark-anstey-f0i-2023-10045-decision-to-ab ) are
well articulated. Taken prima facie, the application for review and the summary of that application give the impression
that the allegations of systemic unlawful recruitment of quasi-judicial officers in the Federal Court of Australia have been
trivialised by officials in both the Australian Public Service Commission and the Office of the Commonwealth
Ombudsman.

58 The astute observer will have noticed that the email set out on pages 31 and 32 of these submissions jump from paragraph
39 to paragraph 81. Most of the paragraphs from paragraph 40 to paragraph 80 contain such personal details.

59 The case study is set out at <https://www.nacc.gov.au/protections-referrers-whistleblowers-and-witnesses#support-for-
referrers-witnesses-and-whistleblowers> (accessed on 12 April 2026).
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been entered into with the whistleblower, a whistleblower will likely grow concerned that their referral is not
being taken seriously.

[84] It should not have to come to the intercession of lawyers, be they privately retained, or from a not for
profit organisation, or the Inspector of the NACC, to get the NACC to communicate with a whistleblower
when the referral is identified as one that will take a considerable time to assess.

[85] Putting yourself forward as a whistleblower is a daunting prospect, and we should be more considerate of
the circumstances of those individuals who have the courage to do s0.%° Subjecting a whistleblower to the
bureaucratic run-around is a very disappointing thing to see.

C2.4. Recommendation — engage in timely correspondence with with whistleblowers whose disclosures are
likely to take some time to assess

[86] According to the NACC's published statistics, 80% of its referrals received in the 2024-25 financial year
were closed during the triage stage, with the remaining 20% passing to a second tier of assessment.®' It would
appear that the majority of referrals are closed within 90 days of receipt.

[87] In the 2024-25 financial year, it would appear that 428 referrals passed to the second tier of assessment
for further consideration.®

[88] If that 428 referral figure is taken as a benchmark, it would seem that, were the NACC to engage in
timely correspondence with whistleblower referrers, the volume of contact would not be unmanageable,
particularly if a staggered approach is taken to contact with whistleblowers.®

[89] From an operational standpoint, it would not gravely prejudice the NACC to contact whistleblowers
whose referrals have taken more than 90 days to assess. That is demonstrated by the fact that the floor did not
fall from under the NACC's feet when, upon the encouragement of the Inspector of the NACC to “provide a
detailed explanation to [the whistleblower] about the time taken to assess [their] referral”,** the NACC did.

[90] From a financial standpoint, we do not believe that engaging and paying a few competent public servants

60 Commonwealth Ombudsman, Insights paper — Bringing understanding to reprisal (April 2026), page 11

<https://www.ombudsman.gov.au/ _data/assets/pdf file/0022/326281/Insights-paper-Bringing-understanding-to-
reprisal.pdf> (accessed on 20 April 2026). In that insights paper, the Commonwealth Ombudsman notes:

Experiential research into whistleblowing suggests that the most prevalent actual or perceived mistreatment
experienced by whistleblowers are informal or collateral impacts such as stress, reduction in work performance, and
isolation. These experiences are likely shared by others involved in whistleblowing, such as witnesses or subjects,
and at some level these experiences may be inherent to whistleblowing and not possible to entirely mitigate.

61 Annual Report of the National Anti-Corruption Commission, 2024-25, page 55,
<https://www.nacc.gov.au/sites/default/files/documents/2026-02/National%20Anti-Corruption%20Commission
%20Annual%20Report%202024-25%20pdf.pdf> (accessed on 12 April 2026).

62 Annual Report of the National Anti-Corruption Commission, 2024-25, page 55,
<https://www.nacc.gov.au/sites/default/files/documents/2026-02/National%20Anti-Corruption%20Commission
%20Annual%20Report%202024-25%20pdf.pdf> (accessed on 12 April 2026).

63 At Additional Estimates, on 9 February 2026, the Chief Executive Officer of the NACC noted the following:

The number of open referrals outside the 90-day target has been reduced from 440, at the end of the 2024-25 reporting
period, to 266 as at 19 January 2026. The number of them that were received in 2023-24 has reduced from 159 to 78, so
there's been a substantial inroad, but there's still a small backlog there.

It would appear that the 428 referral figure used as a benchmark in these submissions is, in the light of the testimony given
at Senate Estimates, a generously inflated figure.

For the testimony given at Senate Estimates on 9 February 2026, please refer to Senate Legal and Constitutional Affairs

Committee, Hansard, 9 February 2026, page 73

<https://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p:db=COMMITTEES:id=committees%2Festimate

%2F29360%2F0004:query=1d%3A%?22committees%2Festimate%2F29360%2F0000%22 > (accessed on 12 April 2026).
64 Please refer to page 22 of these submissions.
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to enter into the task of establishing an maintaining regular contact with those whistleblowers who have not
had referrals that they have made assessed within 90 days would constitute a significant burden on the
Commonwealth or the taxpayer.

[91] In fact, in November 2024, the Chief Executive Officer of the NACC reported that the NACC had
underspent half a million dollars of its allocated budget on staffing, and that it had not reached the number of
full-time equivalent staff budgeted for the agency.®

[92] Considering that:

a) it is feasible to engage in correspondence with whistleblowers without undermining the operational
integrity of the NACC's assessment processes; and

b) engaging officials to establish and maintain contact with those whistleblowers who have not had
referrals that they have made assessed within 90 days would not burden the Commonwealth or the

taxpayer unreasonably, especially in the light of concessions that the budgeted number of full-time

equivalent staff members for the NACC may not yet have been reached,

we recommend that a few competent and properly remunerated individuals be engaged by the Commonwealth
and be tasked with the work of establishing and maintaining contact, where appropriate, with those
whistleblowers who have not had referrals that they have made assessed within 90 days.

[93] We suggest that where referrals are not assessed within a 90 day period, a short email be sent to each
whistleblower referrer, as soon as practicable after a 90 day period has elapsed from a referral being made, to
note that the NACC is still assessing the referral.

[94] We also suggest that, in periods of every sixty or so days after the first email is sent to the whistleblower
referrer noting that the NACC is still assessing the referral, officials send emails updating the whistleblower
referrer about the progress of the assessment of the referral, until such time as the referral has been assessed
and passes to another stage of the NACC's process of considering the substance of the referral, with further
regular updates on the following stages of the NACC's consideration of the referral, or until such time as a “no
action” decision is communicated to the whistleblower referrer.

[95] This recommendation and the accompanying suggestions seem to us to be reasonable, cost-effective and
would have the added benefits of:

a) reducing complaints to the Inspector of the NACC about delays in the assessment process, thus
reducing the burdens on the Inspector in dealing with those complaints; and

b) perhaps giving some comfort or solace to whistleblower referrers that their concerns are not being
ignored or have not “fallen through the cracks” of the bureaucracy; and

c¢) providing the NACC with a salutary internal check by which staff updating whistleblowers may, in
appropriate cases, escalate concerns about the assessment of referrals that appear to be “long in the
tooth”, with a view to management directing or redirecting resources to the task of finalising
assessment.

C3. The availability of support mechanisms for people engaging with the NACC
[96] The concept of “support” is broad and vague, and can extend to many different acts. Different

stakeholders (e.g. whistleblowers, witnesses, subjects of investigation) are likely to have different needs, and
amongst those classes of stakeholders, some individuals may require more support than others.

65 Parliamentary Joint Committee on the National Anti-Corruption Commission, Hansard, 22 November 2024, page 7
<https://www.aph.gov.au/Parliamentary Business/Hansard/Hansard Display?bid=committees/commjnt/28612/&sid=0000
> (accessed on 12 April 2026).
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[97] We do not intend to comment on so broad a concept as providing support to different classes of
stakeholders, not the least because we do not have data on the matter. That said, we will address a few discrete
matters that are, in the main, informed by the case study set out above.

[98] First, on the basis of the case study, it would appear that little is made available by way of pro-active
support for whistleblower referrers. We believe that the modest recommendation and suggestions set out in
part C2.4 of these submissions would provide meaningful support, by way of the flow of regular information,
to whistleblowers, which, if done well, is likely to assuage concerns whistleblower referrers might have about
their referrals being ignored.

[99] Second, while we accept and insist that the NACC ought to provide support to stakeholders in respect of
the primary and immediate functions and processes of the NACC (specifically in respect of assessing and
investigating referrals), the burdens of providing support that are ancillary to the NACC's primary and
immediate functions, which are not inconsequential concerns and, in some respects, may be quite significant,
should not fall exclusively on the NACC.

[100] By way of example, the mental health of whistleblowers is often affected by the whistleblowing
process.® It seems to us unfair to expect that the NACC should bear the primary burden of supporting
whistleblowers with mental health concerns, particularly when, as an investigative organisation, it has not
been set up or financed for such tasks.

[101] Third, it seems to us that the NACC has become a sort of integrity agency of last resort for many who
have not had their concerns taken seriously by other Commonwealth agencies. The case study set out in these
submissions is testament to this observation. That view is also supported by the NACC's exhortations in its
service charter.’

[102] It should not fall on the NACC to pick up the slack of other agencies in the Commonwealth's integrity
landscape and, still less, to pick up the pieces in respect of, or deal with the fall-out of (be it concerns about
the mental health of referrers or their sense of grievance), the failures of officials in other integrity agencies to
competently execute their powers or functions.

[103] Sadly, because of poor policy decisions on the part of successive governments, the NACC appears to
have been put in the unfortunate position of dealing with the grievances of those who have been failed by
other Commonwealth agencies, including Commonwealth integrity agencies.

[104] We find it concerning that those tasked with obligations under the Commonwealth's integrity regimes
have publicly and disdainfully dismissed criticisms of failures, or dismissed attempts to ascertain flaws or
inefficiencies in their processes.

[105] By way of example, at the 2026 round of Additional Estimates, Senator Thorpe put questions on notice
to the Commonwealth Ombudsman about, amongst other things, the failure of an official in his office to, first,
exercise powers to compel the production of information from a corporate Commonwealth entity that was not
co-operating during an investigation into whether a whistleblower had been denied procedural fairness during
an investigation, and, second, to conclude, on the information before her, that the whistleblower had been
denied procedural fairness, thus warranting a recommendation from the Commonwealth Ombudsman that the

66 Commonwealth Ombudsman, Insights paper — Bringing understanding to reprisal (April 2026), page 11

<https://www.ombudsman.gov.au/ _data/assets/pdf file/0022/326281/Insights-paper-Bringing-understanding-to-
reprisal.pdf> (accessed on 20 April 2026). In that insights paper, the Commonwealth Ombudsman notes:

Experiential research into whistleblowing suggests that the most prevalent actual or perceived mistreatment
experienced by whistleblowers are informal or collateral impacts such as stress, reduction in work performance, and
isolation. These experiences are likely shared by others involved in whistleblowing, such as witnesses or subjects,
and at some level these experiences may be inherent to whistleblowing and not possible to entirely mitigate.

67 National Anti-Corruption Commission, Service charter <https://www.nacc.gov.au/reporting-and-investigating-
corruption/service-charter> (accessed on 12 April 2026). The passage reads: “Please understand it is not our role to act on
your behalf to resolve disputes, facilitate appeals of decisions of administrative tribunals or courts, or investigate matters
only involving state or territory public officials.”
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whistleblower's disclosure be investigated according to law.®®

[106] The responses to the Senator's questions were, aside from being tangential non-answers,” tinged with an
almost neuralgic contempt for the Senator having dared draw attention to the patent failures of an official in
the Office of the Commonwealth Ombudsman.

[107] While not clear on account of the weaselly language deployed, on one interpretation, the
Commonwealth Ombudsman appeared to suggest that the failures adverted to by Senator Thorpe were a result
of the Office of the Commonwealth Ombudsman receiving “no funding for its functions under the PID Act.””

[108] If it is true that the Commonwealth integrity agency charged with the oversight of the Commonwealth
public sector's whistleblower scheme receives no funding for those oversight functions, is it any wonder that
the oversight body is going to fail whistleblowers? Is it any wonder that there are going to be whistleblowers
aggrieved, or even traumatised, by the way that they have been failed by an integrity agency? Why should the
NACC bear responsibility for the grievances or trauma of those who have been denied their rights by other
public officials?

[109] Outside of the particulars of the NACC, there is the broader issue of whether different departments have
been well enough resourced to do the tasks the public reasonably expects of them. We wonder if, at some
level, bureaucrats see their job as denying there is any sort of problem to protect the Government or
themselves from embarrassment, particularly where a department or agency has not been given the resources
necessary to do the tasks expected of it. In such cases, keeping up appearances is much more important than
finding and/or rectifying problems.

[110] There are twin motivations here - the bureaucrats may see their job as protecting the Government of the
day from bad publicity, but further, if any problems are exposed as a result of their actions which put the
Government in an unfavourable position, then this could make their career progression much more difficult.
Needless to say, the obligation should be to answer questions without evasion, and to help, as best as possible,
with uncovering and fixing problems, but perhaps some public servants are less able to see these
responsibilities.

[111] Concerns about the availability or adequacy of the NACC's support mechanisms for whistleblowers and
referrers might not be as pronounced as they are were it the case that others tasked with statutory obligations
under the Commonwealth's integrity laws exercised their powers and functions competently, and had the
resources to do so.

[112] Our broader point is this: querying the support that the NACC, and only the NACC, provides to
stakeholders without taking a few steps back, surveying the landscape and asking the question in perspective,
is apt to miss an important part of the picture. Even more broadly, it seems to us that if other agencies were
more able to do their jobs, there would be less need for the NACC.

[113] Questions about “support” for stakeholders are best asked in a systemic context because support extends
to material and financial expenditure on health and well-being, legal expertise, competent public
administration and still other matters, and the subject of support cannot be addressed competently, or even
coherently, without first analysing what is meant by “support” for the purposes of this inquiry and, then,
finding some common ground about the values guiding the expectations of the PJC-NACC and, further, the
Parliament when it comes to the NACC supporting stakeholders.

68 Legal and Constitutional Affairs Committee, Additional Estimates 2025-26, Question on notice AE26-044, 12 February
2026 <https://www.aph.gov.au/api/qon/downloadattachment?attachmentld=6507237a-7d35-4a7e-8cf9-2b700611b30e>
(accessed on 15 April 2026).

69 The Commonwealth Ombudsman effectively refused to respond to the questions directly, discretely and candidly, even
though no claim of public interest immunity was advanced for failing to answer the questions in the manner that a
Commonwealth official must (the Commonwealth Ombudsman to boot).

70 Legal and Constitutional Affairs Committee, Additional Estimates 2025-26, Question on notice AE26-044, 12 February
2026, page 5 <https://www.aph.gov.au/api/qon/downloadattachment?attachmentld=6507237a-7d35-4a7e-8cf9-
2b700611b30e> (accessed on 15 April 2026).
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[114] While we very much would like to see members of the PIC-NACC approach the question with a
systemic perspective, grim experience dampens those hopes.

[115] With all that said, there are two simple things that members of the PIC-NACC can do that will likely
have a positive and immediate impact in properly supporting whistleblowers.

[116] The first is that all senatorial members of the PJC-NACC, irrespective of their party loyalties and
factional stripes, ought to vigorously advance the privileges and prerogatives of the Senate, and insist, on pain
of penalty, that relevant public officials appearing before the Senate's committees must answer questions
directly, discretely and candidly unless they advance a valid ground of immunity for refusing to answer the
question.”

[117] There is nothing controversial about this observation other than senators allowing, on account of
timidity, apathy, party loyalty or some other poor reason, public officials to get away with spurning the
authority of the Senate.”

[118] All senators should insist, on pain of penalty, that members of the leadership of departments and
agencies, including Commonwealth integrity agencies, answer directly and candidly for the errors or failures
of their officials when called on to answer.

[119] The second is that all members of the PIC-NACC, including those who belong to the party in power,
ought to press, through appropriate channels, the Government to immediately fund the Office of the
Commonwealth Ombudsman so that it is able to carry out the oversight functions that it was legislated to carry
out over a decade ago.

[120] Therefore, so that whistleblowers might be better supported, we recommend:

a) that all senatorial members of the PJC-NACC insist, on pain of penalty, that relevant public
officials, including the leadership of Commonwealth integrity agencies, provide direct, discrete and
candid responses to any senator who attempts, in accordance with the Senate's standing orders, to elicit
answers relating to the errors, failures or inefficiencies of officials in Commonwealth departments or
agencies; and

b) that all members of the PIC-NACC press the Government to immediately fund the Office of the
Commonwealth Ombudsman so that it is able to carry out the oversight functions that it was legislated
to carry out over a decade ago.

71 As one Labor party elder put it:

In my experience, it is in Estimates Committees, where there is time to question government officials in detail and at
length (sometimes at great length) that the greatest accountability occurs ...

In Estimates, senators regularly test the detail and the worth of expenditure. Answers to questions on notice are
publicly posted on web sites. Estimates can teach a conscientious senator how government works, or does not work.
Carefully framed, probing and methodical questioning keeps a government on its toes ... [T]he estimates process can
provide a scalpel for those able to use one. Senate Estimates Committees are the best accountability mechanism we
have in any parliament in this country.

The Hon John Faulkner, The Senate: Bane or Blessing?, The Bicameralism Conference at Parliament House, 9 October
2008, <https://www.aph.gov.au/About Parliament/Senate/Research and Education/~/~/link.aspx?
id=5EFA18242123496FBB90795882992522 > (accessed on 13 May 2026).
72 A former senator for the State of South Australia, Mr Rex Patrick, has cogently, forcefully and repeatedly advanced the
point. See, for example:

a) Rex Patrick, 'Has the Australian Senate lost its mojo?' Michael West Media (25 October 2022),
<https://michaelwest.com.au/rex-patrick-has-the-australian-senate-lost-its-mojo/> (accessed on 4 May 2026); and
b) Rex Patrick, 'Spurning the Black Rod; Labor’s transparency dummy spit' Michael West Media (23 February 2026),

<https://michaelwest.com.au/spurning-the-black-rod-labors-transparency-dummy-spit/> (accessed on 4 May 2026).
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C4. The NACC’s approach to public reporting and communication with the broader public about its
role

C4.1. Media releases

[121] The NACC's approach to reporting its activities to the public is unsatisfactory. Its operations are opaque;
its communications about its operations, scant. What little it used to communicate has been regrettably and
steadily pared back.

[122] The NACC used to issue, on a weekly basis, media releases in which it identified, amongst other
things:”

a) the number of referrals it had received (at the end of the relevant weekly reporting period);

b) the number of referrals awaiting triage;

c) the number of triaged referrals under assessment;

d) the number of assessed referrals;

¢) the number of “no action” decisions;

f) the number of investigations on foot (with a break down of investigations conducted solely by the
NACC, those conducted in conjunction with other agencies, and those investigations being conducted

by other agencies that the NACC was overseeing).

[123] In a retrograde move, the NACC has abandoned issuing these weekly releases for less informative “fast
facts”.

C4.2. Educational activities

[124] In the 2024-25 financial year, the NACC was involved in 119 educational engagements across the
Commonwealth, with the Commonwealth public sector being prioritised for educational engagement.”

Based on documents released by the NACC under the Freedom of Information Act 1982 (Cth), it would appear
that the NACC goes to considerable lengths to prepare educational materials for educational purposes.”

[125] Regrettably, aside from being available through the freedom of information process, the NACC's
education materials have not been made available to the public; they are likely languishing somewhere on the
NACC's intranet. It is a pity that the NACC has not proactively published these educational materials on its
public website. Citizens and public servants would most likely benefit from ready access to such documents.
The materials are too useful to be left unpublished.

[126] Moreover, it would help the NACC with its public profile if members of the public and public servants
were to see examples of the NACC's educational engagement with the public service. To adopt and adapt a
famous legal aphorism,’® the NACC should not only be educating about anti-corruption, but should manifestly
and undoubtedly be seen to be educating about anti-corruption.

[127] Publishing the NACC's educational materials on the NACC's public website would go some way to the

73 See, for example, the NACC's weekly update for 4 April 2024 <https://www.nacc.gov.au/news-and-media/weekly-update-
referrals-assessment-and-investigations-4-APR> (accessed on 12 April 2026).

74 Annual Report of the National Anti-Corruption Commission, 2024-25, page 78,
<https://www.nacc.gov.au/sites/default/files/documents/2026-02/National%20Anti-Corruption%20Commission
%20Annual%20Report%202024-25%20pdf.pdf> (accessed on 12 April 2026).

75 See, for example, FOI disclosure log - NACC, log reference — FOI 25/39 — Documents relating to the NACC's corruption
prevention education <https://www.nacc.gov.au/sites/default/files/documents/2025-01/Document%?20attachment%20FOI
%2025-39.pdf > (accessed on 12 April 2026).

76 The statement is adapted from Lord Hewart's judgment in R v Sussex Justices, ex parte McCarthy [1924] 1 KB 256.
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public seeing the NACC educating the public service and other relevant stakeholders about anti-corruption.

C4.3. Recommendations — publish more detailed information about the NACC's investigative operations and
proactively publish educational materials used by the NACC in its many educational engagements

[128] In the light of what has been noted in parts 4.1 and 4.2, we recommend that:
a) at the very least, the NACC revert to providing weekly updates setting out:

1) the number of referrals it has received (as at the end of the relevant weekly reporting
period);

ii) the number of referrals awaiting triage;

ii1) the number of triaged referrals under assessment;

iv) the number of assessed referrals;

v) the number of “no action” decisions;

vi) the number of investigations on foot (with a break down of investigations conducted solely

by the NACC, those conducted in conjunction with other agencies, and those investigations

being conducted by other agencies that the NACC was overseeing),
and preferably provide the aforementioned data with additional data indicating the nature of the
corruption investigations that the NACC is conducting (i.e. investigations into corruption, cronyism,
embezzlement etc.); and
b) the NACC establish a page on its public website on which it proactively publishes the materials
used in its many educational engagements, for the continued benefit of the community and public

servants.

D. Concluding remarks

D1. Summary of recommendations and suggestions

[129] In these submissions, we have advanced seven recommendations and two suggestions for the
consideration of the PJC-NACC.

[130] In the context of the timeliness of the NACC's assessment of referrals, our recommendations are set out
at paragraphs 69 — 71 of these submissions.

[131] In the context of the NACC's practices relating to the timeliness and frequency of communications with
referrers, our recommendation is set out at paragraph 92, with further suggestions at paragraphs 93 — 94 of

these submissions.

[132] In the context of support mechanisms for people engaging with the NACC, our recommendations are set
out at paragraph 120 of these submissions.

[133] In the context of the NACC’s approach to public reporting and communication with the broader public
about its role, our recommendations are set out at paragraph 128 of these submissions.

D2. Further assistance

[134] We would be pleased to further assist the PIC-NACC with its inquiry, if required and, to that end, invite
the Committee to contact us should it think that we may be of further assistance.
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